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as his principal, but is subrogated to the rights of the plaintiff. Kolb v. National 
Surety Co. (1903) 176 N. Y. 233, 68 N. E. 247. The Kolb case is based on the 
reasoning that the doctrine of contribution being an equitable one, it will not 
be invoked on behalf of a tort-feasor since he does not come into court with 
clean hands. But this objection does not apply to a surety who pays the judg- 
ment. The court in the principal case, however, in following the Kolb case, 
failed completely to notice that the plaintiff city and defendant E. are not 
in pari delicto. The city's liability arises from the absolute duty imposed by 
N. Y. Cons. Laws (1909) c. 30, § 74. It is well settled, that although a munici- 
pality is primarily liable to persons injured on the highway, the ultimate liability 
which rests on the person causing the injury may be enforced in an action by the 
city to recover the amount paid by it under the judgment. Robbins v. Chicago 
City (1866) 4 Wall. 657; City of Rochester v. Montgomery (1878) 72 N. Y. 65. 
It is submitted that, in order to prevent circuity of action, the city should not 
have been compelled to pay any part of the judgment, all the parties being before 
the court. 

Suretyship — Subrogation — Priorities — The National Surety Company, sure- 
ty to the United States Government to the extent of $3,150 on a $13,000 debt, 
paid the full amount of its liability upon the bankruptcy of the debtor. The 
government claimed priority over all other creditors and the Surety Company 
claimed to share pro rata with the government under a statute giving a surety 
to the United States the same priority secured to the United States. Held, the 
Surety Company could not enjoy this priority until the whole debt had been 
satisfied. United States v. National Surety Co. (1920) 41 Sup. Ct. 29. 

That a surety who pays his principal's debt is entitled to the same priorities 
which the creditor had is well settled. Lidderdale's Executors v. Executor of 
Robinson (1827) 25 U. S. 594; Schoolfield's Adm'r v. Rudd (1848) 48 Ky. 291 
Accordingly, where the government is the creditor, the surety, upon payment, 
acquires the government's priority over general creditors, whether he is surety 
to the state, or the national organization. Richeson v. Crawford (1879) 94 111. 165 
(state) ; Hunter v. United States (1831) 5 Peters 173, 182; Churchill v. Churchill 
(1888) 39 Ch. D. 174; (1913) Columbia Law Rev. 757 (national government). 
The common law has been codified in U. S. Comp. Stat. (1916) § 6374, providing 
that a "surety . . . shall have the like priority ... as is secured to the 
United States". This has been held, on the ground of public policy, not to include 
recognizances in criminal cases. United States v. Ryder (1884) 110 U. S. 729, 4 
Sup. Ct. 196. Subrogation arises, however, only where a creditor's claim has been 
paid in full. Peoples v. Peoples Bros. (D. C. 1918) 254 Fed. 489; Stearns, Surety- 
ship (2nd ed. 1915) 430. This is true even though the surety is liable only for 
part of the debt and has paid that part. U. S. Fidelity etc. Co. v. Union Bank & 
TrusV Co. (C. C. A. 1915) 228 Fed. 448, 455; National Bank of Commerce v. 
Rockefeller (C. C. A. 1909) 174 Fed. 22. Sheldon, Subrogation (2d ed. 1893) 
§ 127. Where a debt which is owed to the government is completely satisfied by a 
surety, but the government has an entirely independent claim on the same debtor, 
an interesting question arises, whether the surety can be subrogated to the gov- 
ernment's priority, and thus come in pari passu with the government for the 
debtor's remaining assets. This would be carrying out the policy effectuated in the 
rule allowing a surety all the priorities possessed by the creditor, a rule evolved to 
encourage sureties to participate in commercial transactions. On the other hand, 
the policy behind the statutes giving the government priority in the collection of 
its debts undoubtedly was that the community should always be the last to lose. 
Granting a surety a priority equal to that of the government would be inconsistent 
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with that policy. The most expedient thing to do in such a case would be to 
grant the surety priority over all other creditors except the government. 

Taxation — Annuity Bonds — Premiums. — The relator, a life insurance com- 
pany privileged by its charter to grant annuity bonds, objected to an assessment 
under N. Y. Cons. Laws (1909) c. 60, § 187, claiming the purchase moneys re- 
ceived by the company for annuity bonds were not "premiums" within the 
meaning of the act. Held, two judges dissenting, this income is not taxable. 
People ex rel. Metropolitan Life Ins. Co. v. Knapp (App. Div. 3rd Dept. 1920) 
184 N. Y. Supp. 345. 

The tax provided for in the statute in question is a tax on the privilege of 
doing business. People v. Miller (1903) 177 N. Y. 51, 69 N. E. 124. The pur- 
pose of the statute was to tax all the business done by an insurance company. 
See People v. Miller (1904) 177 N. Y. 515, 70 N. E. 10. In the principal case, the 
court found difficulty in saying that the payment for an annuity bond was a 
"premium" since that word is commonly applied to the consideration for a con- 
tract of insurance. 6 Words & Phrases 5514. Some courts have drawn a dis- 
tinction between life insurance contracts and annuity bonds on the ground 
that the former are indemnity contracts, while the latter are absolute engage- 
ments for the payment of money. Commonwealth v. Metropolitan Life Ins. Co. 
(1916) 254 Pa. St. 510, 514, 98 Atl. 1072; People v. Security Life Ins. etc. Co: 
(1879) 78 N. Y. 114, 128. The distinction drawn in the latter case, however, 
was criticized in Atty. Genl. v. North Amer. Life Ins. Co. (1880) 82 N. Y. 172, 
187, 188. But a life insurance contract is not one of indemnity. Dalby v. India 
etk. Life Ass. Co. (1854) 18 Jur. 1024. It is, rather, an engagement to pay on 
the happening of a condition. St. John v. American Mutual Life Ins. Co. (1855) 
13 N. Y. 31. It may, as in the case of an endowment policy, contain the further 
promise by the insurers to pay a certain sum at the expiration of a stipulated 
period, if. the insured live so long. Further, the statute in New York regards 
the granting of annuity bonds as a form of insurance. N. Y. Cons. Laws (1909) 
c. 28, § 70, provides means of incorporation "... for the purpose of making 
any of the following kinds of insurance: (1) Upon the lives and health of 
persons . . . and to grant, purchase or dispose of annuities." None other 
than an insurance company may engage in the business of granting annuities. 
N. Y. Cons. Laws (1909) c. 4, § 2. It seems, therefore, that even though 
annuities differ from insurance contracts in that one is the converse of the other, 
as was pointed out in the principal case, the legislature intended that annuities 
be regarded as part of the insurance business; and further that a tax be paid on 
the total business done. The word "premium" was probably used in the statute 
because the legislature wished to include only income from the writing of con- 
tracts for which the company was organized; and did not wish to include in- 
come from other sources, such as mortgages, etk:. 

Wills— Mortgage Debt— Personalty Chargeable.— T devised to the appellee 
land encumbered by a mortgage, payment of which T had assumed. The will 
also provided that the appellee take charge of all of the testator's bills receiv- 
able, and apply this money to the payment of the testator's debts. Held, the 
appellee properly aplied the funds collected to the payment of the mortgage debt 
on the land devised to him. Barlow et al. v. Cain (Ark. 1920) 225 S. W. 228. 

The usual order of marshaling the assets of a deceased person for the 
payment of his debts is:— (1) personalty, (2) realty specifically charged, (3) 
realty descended, (4) realty devised. See Sweeney v. Warren (1891) 127 N. Y. 
426, 432, 208 N. E. 413. For this reason, merely charging realty with the pay- 



